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No. 20427

IN THE

United States Court of Appeals
FOR TUl', \1\T1I C'lkCUIT

Local Union No. 11. Intkrnationai. I^kotiikrhooij

OF Electrical Workers, AFL-CIO,

vs.

G. P. 'I'lioMPSON Electric, Inc.,

Appellee.

APPELLANT'S OPENING BRIEF.

Jurisdictional Statement.

This is an appeal from a jud^niicnt of the Di.strict

Court for the Scnithern District of California which va-

cated, in part, an arbitration award
| K. 92 j.

The appellant initiated this action in the Superior

Court for the County of Los Anjj^eles [R. 5j to confirm

an arbitration award under section 301(a) of the I^bor

Manap^ement Relations Act. ()1 Stat. 156 [29 U.S.C.

§185(a)] (the LMRA). Acting on authority of 2<S

U.S.C. §1441 (b). the apiK'llee removed the action to the

District Court as a matter of which that Court had origi-

inal jurisdiction under 28 U.S.C. §1337 and section 301-

(a) of the LMRA fR. 3).

Timely notice of appeal was filed Ix'low fR. 95]. and

this Court's jurisdiction rests on 28 U.S.C. §1291.
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Statement of Facts.

The appellant, Local Union No. 11, International

Brotherhood of Electrical Workers, AFL-CIO (the

Union), is a labor organization within the meaning of

the LMRA [R. 87, P; R. 88, P]. G. P. Thompson

Electric, Inc. (the Employer) is the appellee and is an

employer in an industry affecting commerce within the

meaning of the LMRA [R. 88, %^ 4-6].

Pursuant to section 301(a) of the LMRA, a suit to

confirm an arbitration award was brought by the Union

against the Employer [ R. 5 ] . Upon cross motions based

upon section 9 of the United States Arbitration Act

[9 U.S.C. §9], the Union and the Employer re-

spectively moved to confirm and vacate the arbitration

award [R. 30; R. 77]. The District Court denied in

part the motion to confirm, granted in part the motion

to vacate, and granted judgment accordingly [R. 92-93].

The arbitration award [R. 20] had been rendered on

March 8, 1965 by the Joint Electrical Industry Com-

mittee (the JEIC), a committee created pursuant to the

parties' collective bargaining agreement, and composed

of equal numbers of Union representatives and repre-

sentatives of the Employer [R. 12, art. I, §5]. The

award was based upon a grievance filed with the JEIC

by the Union and upon a hearing held by the JEIC
on December 18, 1964 [R. 21]. That part of the deci-

sion of the JEIC which was vacated held that the Em-
ployer had failed to make certain payments to the Union's

Pension Trust Fund and Apprenticeship and Journey-

man Training Trust Fund for the months of July

through October 1964, and ordered the Employer to

make the appropriate payments [R. 22].



In its answii lo ihc L'liion's jK-tition to confirrn thr
award, the lunployor conlfiulod. ainoii^,' other thing's,

that the award comaiiied claims which the Union should
have asserted as compulsory counterclaims in a previous

action between tlie parties relating to the validity of the

trust luiul> |K. 35 3(.J. and the Union's failure to have
asserted these claims was alle^n-d to constitute a waiver
under Federal Rule of Civil I'rocedure 13(a).

This defense was acceiUed by the District Court as

the basis for vacatin^^ that part of the arbitration

award which re(iuired the Employer to make trust fund

payments fR. 85 1. The Court found that subsequent

to the date these payments were due to the resix-ctive

trust funds, an action was filed apfainst the Union,

with the Employer as one of the i)laintiffs [R. 88-89.

5i^8-9]. in which the legality of both of the trust funds

were attacked under section 302 of the LMRA [K. 42-

43, 1110(a), (b); R. 43, 1|12I.' It was further found

that the Union did not assert in the Employer's suit a

counterclaim for the amounts due to the trust funds.

To the extent that the JEIC ordered the Employer

to make payments to the trust fund, the District Court

found in the present case that the JEIC exceeded its

authority, on the ground that these amounts were com-

pulsory counterclaims which the Union had waived.

Part of the arbitration award was then confirmed by

the Court fR. 93. %2\ ; however, that part which related

to trust fund pa>7iients was vacated [id., tjl].

'The trusts funds were found to l>c lawful (R. 60-65). Autnt

V. Local 11, Int'l Bhd. of Elec. Workers, 58 LRRM 2531 (SIX

Gal. 1965).
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Specification of Error Relied on, and

Question Presented.

The sole error made by the District Court was its rul-

ing that the Union had a claim against the Employer for

payments to the Union's trust funds at the time the

Union filed its answer in the parties' previous Htigation

[R. 89, ijl2]. The question presented by this appeal is

whether an arbitrable grievance is required to be as-

serted as a compulsory counterclaim in a lawsuit.

Summary of Argument.

The collective bargaining agreement between the

parties provides for the arbitration of disputes which

cannot be amicably adjusted. At the time the Union filed

its answer in the first lawsuit, it had only a grievance

against the Employer which it was entitled and required

to process through arbitration in accordance with the

parties' contract. Until such arbitration took place and

an award issued, there was no claim justiciable by a

court. Since an award was not rendered until some time

subsequent to the judgment in the prior suit, the Union

did not, at the time it filed its answer, have any "claims"

which it was required to file as counterclaims.
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ARGUMENT.

The Union Did Not Have Claims Which Could
Have Been Asserted at the Time the Employer
Sued the Union, and Thus Did Not Have Com-
pulsory Counterclaims.

The District Court concluded that the Union had com-
pulsory counterclaims which it waived hy not asserting

in the Employer's previous suit. Under Rule 13(a) of

the Federal Rules of Civil Procedure, a compulsory

counterclaim is one

"which at the time ot' serving the pleading; the

pleader has aj^ainst any ojjposin^^ party, if it arises

out of the transaction or occurrence that is the

subject matter of the opix\sinpf j)arty's claim . . .

."

The parties' agreement provides for the payment of

certain sums hy the Employer to the two trust funds

mentioned in the award. .Vrticle I. section 5(a) of the

agreement
[
R. 12J (which is reproduced in Apix.'ndi.\

A of this brief) states that "the Joint Electrical In-

dustry Committee is authorized to function as an Arbi-

tration Board for all matters concerninj^ cjuestions, inter-

pretations, disputes or violations of this Collective Bar-

graining Agreement."' In .section 6 of the same article,

the parties are directed to take to the JEIC "all griev-

ances or questions in dispute" which cannot be amicably

settled (emphasis added).'

n'he "final and i)in(ling" award of such a committee (R. 12.

art. I, §8] is enforceable under section vWl(a) of the hMK.\.
Cnwral Drivers v. Riss & Co.. 372 U.S. 517 (1963).

^Thc dispute over whether tlie Employer was in default in his

trust fund {)ayments was of course, arbitrable. Sec. e.g., Associa-

tion of Industrial Scientists v. Shell Dev. Co., 348 F.2d 385

(9th Cir. 1965) ; Desert Coca Cola Co. v. General Sales Drixtrs.

335 F.2d 198 (9th Cir. 1965). Further, this issue was not raised

by the Employer.
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Before the Union could assert in court a claim against

the Employer for an alleged violation of the Employer's

duty to make payments to the trust funds, the Union

was obligated both by contract and by federal law to

process its dispute through the collective bargaining

agreement's grievance procedure.

E.g., Republic Steel Corp. v. Maddox, 379 U.S. 650

(1965) (employee may not bring action against em-

ployer for severance pay wothout exhausting grievance

procedure)

;

Drake Bakeries, Inc. v. Local 50, American Bakery

Workers, 370 U.S. 254 (1962) (employer may not sue

union for damages for strike in breach of contract with-

out exhausting grievance procedure)

;

Bonnot v. Congress of Independent Unions, 331 F.2d

355 (8th Cir. 1964) (union's suit against employer dis-

missed for failure to exhaust grievance procedure).

Not only did the Union have a duty to file a griev-

ance rather than a lawsuit, but it had a right to have

its grievance processed through "the means chosen by

the parties for settlement of their differences under

[the] collective bargaining agreement."

United Steelworkers v. American Mfg. Co., 363 U.S.

564, 566 (1960).

The arbitration award upon which the present suit

is based was not rendered until March 8, 1965 (almost

one month after the decision in the previous litigation

[R. 60]) ; therefore, the Union did not have a "claim"

against the Employer which it either could have as-

serted or was required to assert at the time it filed its

answer in the previous case. "Claim" has variously been

described as "a cause of action," School Dist. No. 5 v.
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Lumiijrcn, 259 F.id 101. 104 (9th Cir. 1958). or "the

aggroK^atc of oiK-ralivc lads which ^;ivc rise to a rijjhl

ciiforccabk' in liu- courts," Dcry v. l\'\cr, 265 F.2d
804. 807 (2cl Cir. 1959). Si.icc federal law re(|uires

that a parly exhaust his a)iitractiial ^,'rievance proce-

dures iKlure coiiiiiij.r to court, no "claim" would exist

until sucli exhaustion took place.*

Conceivahly. a "claim" inhered in the trustees of the

resiK'Ctive trust funds at the time the ICmijloyer filed

its suit. L'nder article \'ll. section 2 of the aj^reement

(R. 18 1 a "icLral action" to enforce collection is author-

ized without llie necessity of utilizinjj the contract's

grievance procedure: however, such action is limited to

the trustees or their designated assij^nee or ajjent. The
trustees were not parties to the prior litij^ation, and the

Union was neither the trustees' assi^iee nor their apent.

The Union's sole source of relief, therefore, was through

the means it pursued.

Conclusion.

The District Court confirmed part of the arbitra-

tion award. That ixirt which it vacated related solely

to trust fund payments.

Other than the defense of comi)ulsory counterclaims,

each of the Employer's other defenses or grounds for

*Even in ordinary contract law, one of the rcfjuiretl allegations

for a claim for breach of contract, is that all conditions pre-

cedent have been performed. See Halprin i: lUthhitt. 303 l''.2d

138. 140 (1st Cir. 1%2) : Marquanii-Clcmi Corf. v. LutneliU

Corp.. 11 F.R.D. 17.\ 176 (S.D.X.Y. 1951 ) : Li-n-is v. Poppiano.

150 Cal.App.2d 7hl. 755 (1957): 2 Moore. Federal Practice

1l8.17|61 at 1762-(>3 (2d ed. 1964); Cal. Civ. Code §1439;

f/. I'ed. K. Civ. Proc. I'orm No. 12 (!'3). The Cnion conld not

truthfully have alleged that it had exhausted the grievance pro-

cedure of the parties' contract.

Sec also I'ed. R. Civ. Proc. 1.m< . . uhich by implication rec-

ognizes the existence of "immature" claims.
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having the award vacated, had they been accepted by the

Court, would have been a basis for setting aside the

entire award.^ Only the defense of compulsory coun-

terclaims was a basis for vacating the award in part.

Implict, therefore, in the Court's judgment is a rejection

of the Employer's other defenses or grounds; and since

no appeal was filed by the Employer, the Court's implic-

it findings are conclusive.

The only issue before this Court is one of law:

Whether an arbitrable grievance is required to be as-

serted as a compulsory counterclaim in a lawsuit.

Clearly, federal pohcy under section 301(a) of the LM-
RA dicates a negative answer. This being so, and all of

the Employer's other defenses having been conclusively

ruled upon adversely to it, an order should issue direct-

ing the District Court to confirm the arbitration award.

Respectfully submitted

Brundage & Hackler,

Albert Brundage,

Julius Reich,

Attorneys for Appellant.

^These grounds were (1) that the Employer was not bound

to the collective bargaining agreement [R. 79, ]|9] ; (2) that it

did not receive adequate notice of the arbitration hearing [id.,

|[10] ; and (3) that the arbitrators were guilty of partiality [id.,

Pll.
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and tliat. in my opinion, the foregoing brief is in full
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JuLirs Reich









APPENDIX A.

Article I.

Joint Electrical Industry Committee.

Sec. 5. There shall Ik a Juim Electrical Induslry

Committee of three (3) representatives of the Employer,

and three (3) representatives of the Union. It shall

meet rej^ularly at such stated times as it may decide.

However, it shall also meet within AH hours when notice

is given by either parly. It shall .select its own Chair-

man and Secretary.

Sec. 5 (a). The joint Electrical Indu.stry Committtr

is atithorized to function as an Arbitration P.oard for

all matters concerning ({uestions, interpretations, dis-

putes or violations of this Collective Hargaining Agree-

ment. This authority shall include the invoking of

identifiable monetary damages, where appropriate,

against contractors for violations of the referral pro-

cedure, wage scale, fringe benefits and sutxrontracting

provisions of this Agreement that result in identifiable

monetary damages being incurred by an employee cov-

ered by this Agreement. Damages may only be invoked

by the Joint Electrical Industry Committee and shall be

by majority decision of the Committee.

All monetary damages invoked against a contractor

shall be used to provide awards to indent ifiable injured

parties. The duties of the Joint Electrical Industr\' Com-

mittee in resjKTt to the Inside Wiremen's Agreement

shall be that of making determinations under the pro-

visions of this Agreement, and in no event shall it have

authority to terminate, change, alter or abrogate this

Agreement or its provisions.
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Sec. 6. All grievances or questions in dispute shall

first be taken up for adjustment by the duly selected

representatives of both parties to this Agreement. In

the event these two representatives are unable to adjust

any matter within 48 hours, they shall refer same to

the Joint Electrical Industry Committee.

Sec. 7. A meeting shall be called at the earliest pos-

sible date. Should this Committee fail to agree or to

adjust any matters within eight (8) calendar days of the

first meeting, such shall then be referred to the "Council

on Industrial Relations for the Electrical Contracting

Industry of the United States and Canada." The

Council's decision shall be final and binding.

Sec. 8. All matters coming before the Committee shall

be decided by a majority vote. This decision shall be

final and binding. Two (2) from each, the Union and

the employers, shall be a quorum for the transaction of

business, but each party shall have the right to cast the

full vote of its membership, and it shall be counted as

though all were present and voting.

Sec. 9. When any matter in dispute has been referred

to the Joint Electrical Industry Committee or the "Coun-

cil on Industrial Relations for the Electrical Contract-

ing Industry of the United States and Canada" for ad-

justment, the provisions and conditions prevailing prior

to the time such matter arose shall not be changed or

abrogated until the decision is rendered.


